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MUTUAL NONDISCLOSURE AGREEMENT 

 
 
This Mutual Non-Disclosure Agreement (“Agreement”) is entered into as of the date of the last 
signature hereunder (“Effective Date”) by and between GST BOCES  a  Cooperative Educational 
Services, having its principal place of business at  459 Philo Rd Elmira NY and EMS LINQ, LLC, a 
Delaware Corporation, having its principal place of business at 2801 Via Fortuna, Suite 400, Austin, 
Texas, 78746.  
 

WHEREAS this Agreement relates to disclosure verbally, visually, electronically and/or in 
tangible form, of certain confidential and proprietary information by either party (“Discloser”) to the 
other (“Recipient”) for the purpose of permitting the parties to consider a future business relationship 
(the “Business Purpose”); and 

 
WHEREAS both parties understand that the Confidential Information (as hereinafter defined) 

received from Discloser is regarded by Discloser as valuable; 
 

NOW THEREFORE, the parties agree as follows: 
  
1. The term “Confidential Information” shall mean any and all information which is disclosed by 

either party to the other verbally, electronically, visually, or in a written or other tangible form 
which is either identified by Discloser as confidential or proprietary or should be reasonably 
understood to be confidential or proprietary, based on the circumstances of disclosure or content 
of the information. Confidential Information includes, but is not limited to, trade secrets, patented 
or copyrighted information, computer programs, software, user interfaces, software 
documentation and/or specifications, formulas, data, inventions, algorithms, techniques, 
processes, marketing plans, strategies, business models, forecasts, capitalization and financing 
information, training materials, third party confidential information, any business terms or 
agreements related to the Business Purpose and customer lists. LINQ’s Confidential Information 
shall also include the Confidential Information of its affiliates and subsidiaries. Notwithstanding 
the foregoing, Confidential Information shall not include any information which: (a) was in the 
possession of, or was rightfully known by Recipient without an obligation to Discloser to maintain 
its confidentiality prior to receipt from Discloser; (b) is or becomes generally known to the public 
without violation of this Agreement; (c) is obtained by Recipient in good faith from a third party 
having the right to disclose it without an obligation of confidentiality to Discloser; or (d) is 
independently developed by Recipient without access to or reliance upon the Confidential 
Information. 

 
2. Recipient shall keep Confidential Information in strict confidence and shall not disclose it to any 

third party (except its Representatives), nor use such Confidential Information for any reason not 
directly related to the Business Purpose. For purposes of this Agreement, a party’s 
“Representatives” shall mean such party’s officers, directors, employees, advisors, attorneys, 
accountants, agents, or other representatives having a need to know such information in 
connection with this Agreement and who have been advised of Recipient’s obligations under this 
Agreement with respect to the Confidential Information. Recipient shall be fully responsible for 
any breach of the terms of this Agreement by any of its Representatives. Recipient shall promptly 
notify Discloser upon becoming aware of any unauthorized disclosure or use of Confidential 
Information by any person. Recipient shall not reverse engineer, decompile, copy, or export any 
Confidential Information. 

 
3. If Recipient or any of its Representatives becomes compelled by applicable law, regulation, 

proceeding or other legal requirement to disclose any of the Confidential Information, Recipient 
will, to the extent permitted by law, provide Discloser with prompt notice of such requirement 
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prior to disclosure of the Confidential Information so that Discloser may seek a protective order 
or other appropriate remedy or waive compliance with the provisions of this Agreement.  The 
parties hereto acknowledge that Discloser would not have an adequate remedy at law for money 
damages if this Agreement were not performed in accordance with its terms and therefore agree 
that Discloser shall be entitled to specific enforcement of this Agreement in addition to any other 
remedy to which it may be entitled, at law or in equity.   

 
4. The Confidential Information is provided “as-is” and Discloser makes no warranty of any kind with 

respect to the suitability, accuracy or non-infringement of third party rights.  Recipient does not 
acquire any proprietary rights, including any license rights, title or interest in the Confidential 
Information except the limited right to use the Confidential Information for the Business Purpose 
in accordance with this Agreement.  All Confidential Information furnished hereunder together 
with any copies thereof, shall be returned or destroyed promptly at the Discloser’s request, and 
if destroyed, the Recipient shall send the furnishing party a certificate of destruction upon the 
Discloser’s request.  

 
5. This Agreement is the entire agreement between the parties and supersedes all prior 

understandings and agreements concerning this subject matter.  All additions or modifications to 
this Agreement must be in writing and signed by the authorized representatives of both parties. 
This Agreement may be executed in one or more counterparts, each of which shall be an original 
and which together shall constitute one agreement. This Agreement shall be governed by the laws 
of the State of Texas excluding choice of law principles. Any disputes under this Agreement shall 
be exclusively decided by confidential binding arbitration in Travis County, Texas, in accordance 
with the rules of the American Arbitration Association. All notices under this Agreement shall be 
delivered by certified mail or overnight courier to the respective address set forth above. This 
Agreement may not be assigned by either party without the prior written consent of the other 
party. The term of this Agreement shall be twelve (12) months from the Effective Date (the 
“Term”); provided that the obligations of confidentiality under this Agreement shall continue for 
a period of three (3) years from the Effective Date with respect to any Confidential Information 
disclosed during the Term. 
 

 
ACCEPTED BY: ACCEPTED BY: 

 
  
GST BOCES 
 
 
____________________________ 
Authorized Signature 
 
Edward R White III Data Protection 
Officer_____________________________ 

EMS LINQ, LLC 
 

 
_______________________________ 
Authorized Signature 
 
Mark Fredericks-
Controller_________________________ 

Printed Name and Title Printed Name and Title 
 

____________________________ 
Date 

  

 
_______________________________ 
Date 
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